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Chapter 1

1.1 Introduction

Law is gencrally defined as a command which obliges a person or persons to a
course of conduct. According to Quranic theory, Islam is a religion which has
existed since the beginning of the world and will exist till the day of
Resurrection. The Prophet never claimed that Islam was a new religion.” The
literal meaning of the term Islam is peace, safety, salvation. Mohammad
claimed that he was merely a man like other prophets and was liable to err in

human affairs, but was divinely guided and inspired in matters of religion.

According to Sunnis the main sources of Mohammadan law are: the Quran,
sunna, The ijma, and the giyas and the other sources are: custom, Judicial
Precedents, legislations, equity, justice and good conscience. According to
Shias, the sources of Mohammadan law are: the Quran, the Ahdis, the
decisions of the Imams, and giyas. The origin of the Muslim law was during
the Ancient or Pre-Islamic Arabic period and its customs. Arabs were
descendants of Ibraheem and Qahtan. Arabia was basically a tribal society
governed by tribal leaders. Arabs lived as nomadic tribes. It is the continuous

process of development evolved during the fourteen centuries of the existence

of Islam.?

As we all know India is a country which is bounded by different personal laws.

That is every religious community is bounded by its own personal laws. Just as

' DR 5.R MYNENI'S Muslim law other personal laws(Family law-11);ASIA LAW HOUSE
HYDERABAD:;FirstEdition;Published by 5.P GOGIA C/o ASIA LAW HOUSE

2 ASAF AA FYZEE ;outlines of Muhammadan Law ;page no.1;

edited and revised by Tahir Mahmood;fifth edition; published by Oxford University Press,

New Delhi2009
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the Hindus, the Parsis, the Jews, the Christians, and so are the Muslims. The

Hindus and the Muslims claimed that there laws are of Divine origin.

In our country i.¢ India whenever the matter of personal matters comes before
the court of Law, the first question that raises up is ~Which law applies 1o the
parties to the litigation? If the parties are Hindus then Hindu law will be
applicable and so on. In the context of modern India, Muslim Law means the
segment of Islamic Law which governs the Indian Muslims in their personal

matters. For the purpose of Muslim Law, it falls under the following heads:

A. Muslims by origin: and

B. Muslims by conversion.
Again muslim by conversion further divided into following heads:

1. Muslims who profess Islam

2. Muslims who undergo formal conversion’

The term Mchammadan law is meant that portion of the Islamic Civil Law
which is applied in India to Muslims as a personal. Mohammadan law is the
result of continuous process of development of the fourteen centuries of
existence of Islam.” It consists of the express injunctions of the Koran of the
Legislation introduced by the ‘practice’ of the prophet. Islamic law is not a
systematic code, but a living and growing organism and there are different
schools because it is the starting point and basic principles are identical. The
texts held by the Mohammadan to be unquestionable and decisive, as being the
words of God. The entire system of Muslim Law has been built upon two

foundations- Quran and the traditions and a supplementary source of urf (local

usage).

The following are the most ancient Arabian customs:

3 Dr. PARAS DIWAN &PEEYUSHI DIWAN;Muslim Law in Modern Law;page no. 1 &2;ninth

Edition 2011 :Published by Gulsan Rai for Allahabad Law Agency;
“ ASAF AA FYZEE ;outlines of Muhammadan Law; page no.1 &2;fourth edition;2009;published

byOxford University Press, New Delhi
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L. Dower was one of the necessary conditions of marriage in the regular form
L There was no limit 1o the number of wives a Muslimman could have
4 Divorce was a matter of few words.

S Woman wax never a free agent in marringe. Thus the pre-lslamic customs of

Arabs are inhuman

1.2 Pre-Islamic Arabia Period

Lattle in the two or three thousand years within historic memory, the Bedouin
of the desert changed. A true son of the desert, the influences of nature left
upon his character an indelible mark, The weather of the desert was harsh and
difficult to hive in and additionally water was scarce; the scorching sun and the
hot sands were things to which had to grow familiar. The Arab roamed about
in the desert sands in search of water and in doing so the spirit of independence
and freedom was born in him, Person to person with destitution he developed
charactenstics or features individualistic to the desert nomads. Intrepidness
andboldness were qualities greatly favored by everyone who was either free or
nobly bom. An Arab took a strange pride in his family, and when anyone of

his line was hurt or killed, he considered revenge almost a religious duty.

The Arabs of today present a different picture about 75% of them pursue
agriculture and cultivate the soil; 15% live in towns; 10% are nomads,
invariably the Bedouin But the life of the desert nomads is undergoing a rapid
change. The result is that, the Bedouin of classical Arabia will disappear in
time from the face of the Earth, and with them their strange plight- manliness,

bravery and hospitality until and unless they are protected.

The Arabs as a race were the most ancient, because they are in many ways the
pious. They happened to be the most surmount and migrating race of antiquity,
If compared with other languages classical Arabic is well rich in grammatical
forms and maintains the intact or complete many ancient philological usages. It

owned the rich and varied literature of which the Arabs are delighted of. Most

13



importantly they consider their mother to be the best mother of all the rest. And
also they have a believe that they are the greatest and noblest races of the
world. But at the same time the Arabs are not good at organizing power may
be more generally called as incapable of combined action. One of the most
remarkable achievements of Islam is that the Prophet put a new life into them

and more generally unifying them.

Also at the same time it is necessary to know the legal position of women in
pre-Islamic period. so the women had no legal rights they were suppressed and
dominated under men. In youth they were the chattels of the father and after
getting married they have to stay under their husband. The husband is the only
lord and master. Divorce was a matter of few words female infanticide was

very common. polygamy was universal.

Hundred years ago before coming of the Prophet, when classical poets wrote
Arabia was civilized to some extent women were treated favorably they
enjoyed some rights to some extent and also freedom, but then with time that
civilization slowly began to disappeared people forgot their morality; human
behaviors, manners and started cruel behaviors with women and thus it started
detiorating . The privileges that Muslim women used to enjoy were all
snatched away, they lost all rights, and their legal rights were cut down. Thus
the time was strange enough ripe for the acceptance of a simple and faith like

Islam which gave women many important rights.’

1.3 ISLAMIC TRADITIONS
Among the other religions Islam is regarded as the second largest of ali the
religious traditions in the world. It covers almost one billion adherents. The

Islamic countries covers its domain stretching from North Africa to Southeast

sSupra note 2 page no.2-5
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Asia, and therefore significarit numbers of Muslims may be found throughout

the entire part of the world. °

Historically, Islam is often seen as a religious tradition which originated in
seventh century (570-632) and the divine disclosure which Prophet received
from God that is putdown in the Quran. However, it is most significant to
notice that Muslims do not consider Islam as a new religion. Muslims happen
to believe that Allah (which literally means "The God" in Arabic) is the same
God who revealed himself to Abraham, Moses, and Jesus. Therefore, all Jews,
Christians, and Muslims are all followers of the same living God—all with a
common ancestor, Abraham. Muslim people believe that the Quran is the final
and complete revelation of God to all people. And Allah forgive everyone for

their sins.

The main purpose of the Muslim is their sole faith in Allah. The Quran is their
pious book and transcendent, the sole creator of the universe. The word
"Islam" means "submission;" a Muslim is one who surrenders to God, one who
1s a follower of God. It is rather, submission i.e. surrender to the Divine Will, a
obligation to realize God's will in history. Thus, the believe is that the Quran
teaches or gives lesson that God has given the earth to man as a "divine trust"
and that it is a person's main duty and also, as God's agent, to protect from

misusing and strive to realize God's will.

The Muslim's divinely command a strong feeling of suitability i.e. joint as well
as individual. The community of Islam (ummabh) is the dynamic mechanism for
the understanding of God's will and, as such, it should serve as an example to
the other part of the world since all humanity is called to worship and serve the
one God. Today, there are two major groups in the Muslim community that

which resulted from an early discourse or debate over succession to

® A Concise Summary of the Evolution of Islamic Law (Sharia) From its Inception to the

Present available at http://www.upenn.edu/emeritus/IslamicLaw.pdf |ast access on 3/03/1S

4.02 am
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Muhammad's leadership, the Sunni who constitute 85% of Muslims, and the

Shia who are found in many parts of the world.

Initially the Muslims community viewed Quran which contains God's
commands and order and the second example is the prophet Muhammad who
serves as the incarnation of Islamic values, uses, utility, effectiveness as a
living model for the community. Traditions (Hadith) of the prophet's words
and deeds were maintained, conserve, protect and note down by the early
Muslim community. On the basis of these two sources, the Islamic way of life
was developed and expressed comprehensively in the Shariah—Islamic Law.
Shariah literally means "the path," the road or way that all Muslims are to
follow. Muslim law reflects the fact that Islam is a total way of life in which

there is an organic relationship between religion, politics, and society.

Islam emphasizes or stresses on practice over belief. As a result, law, has
always been the most remarkable area or field of concern to Muslims, for it
provides the "straight path" (Shariah) which the Muslim must follow to realize
God's Will. At the heart of the law are five fundamental obligations or duties

which constitute the five pillars of Islam:
1) The confession of faith,

2) Worship,

3) Almsgiving,

4) Fasting, and

5) The pilgrimage to Mecca.

Who is a Muslim: A Muslim is one who professes Islam and that Prophet
Muhammad is the messenger of God. They believe prophet is the one in the
form of God and Islam declares a rabid monotheism in which the doctrine of
the oneness of God is dominant. God is the creator, the ruler, and the judge of

the world. He is merciful and compassionate, but He is also a just judge. On
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the last day, He will judge each person according to his/her actions equally. ail
of which are recorded in the Book of Deeds.

The second part of the acknowledgement of faith is the proclamation of
Muhammad as the messenger of God, the last and final prophet. who serves as
a model for the Muslim community. Though he is the ideal Muslim as

Husband. father. leader, and judge. he was human. not divine.

According 1o rituals and customs Muslims must prayer five times each day
(dawn, noon. mid-aftemoon. sunset. and evening) by the muezzin who stands
atop the tower (minaret) of the mosque. This prayer is preceded by ablution. a
cleansing of the body which purifies and thus prepares the Muslim for entering
the presence of God. Facing the holy city of Mecca, Muslims worship by
standing. kneeling. and prostrating while reciting verses from the Quran. On
Friday. the noon prayer should be said preferably at a mosque with a
congregation. At other times, any place where a Muslim prays is acceptable; a
mosque 1s not a consecrated building but rather a place of gathering. Since
there are no priesthood and no sacraments in Islam, any Muslim may lead the
prayer and may officiate at weddings, burials, etc. Though there is no clergy, a
clerical class did develop consisting of religious scholars (Ulama) and local
religious leaders (mullahs).

Alms giving or the sharing of wealth institutionalizes a sense of humor of
social responsibility by forming a fixed proportionate (2%) wealth tax. It
requires the more fortunate members of the Islamic community to share their

wealth with the less fortunate.

Once in every year, Islam prescribes a mandatory fast throughout the month of
Ramadan, the ninth month of the Islamic calendar. During this period, they are
restraint or sobriety from taking food, drink, and sex (from sunrise to sunset) is
required of all healthy adult Muslims. The emphasis is not on self-punishment
and abstinence, as such, but rather on self-discipline and reflection and also
believed that all sins are washed away and whatever they wish for during this

10
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month it shall all come true. The end of Ramadan is marked by a feast of the

breaking of the fast (Id al-Fitr).

Every adult Muslim physically and financially able is expected to perform the
duty of the pilgrimage (Hajj) at least once in his/her lifetime. Just as five times
each day Muslims throughout the world are united as they face Mecca in
worship, so each year many travel physically to Mecca, sacred city of Islam,
where they have traveled spiritually. The equality of the pilgrimage is
symbolized by exchanging one's ordinary clothing for the ihram, a white,

seamless garment.

Islam, then, provides its followers with an integrated, holistic way of life which
was revealed by the God of Abraham, Isaac, Moses, and Jesus to Muhammad
one final time and which was subsequently recorded in the Quran. As believers
in the same God and as children of Abraham, Jews, Christians, and Muslims
share more than a common geographic origin in the Middle East. Their
challenge today is to understand better this common religious heritage and to
draw closer not only as individuals but as communities of believers who face
many similar problems in the modern world and who possess a unifying goal

world peace and justice.’

1.4 Advent and Evolution of Islamic Law

In the generation of the Prophet, many of the legal injunctions of the Quran
were basically pre-Islamic tribal custom that gave rise to an Islamic affection
and moral legitimacy. And therefore this circumstance helps to explain
comprehensively as to why so much of sharia (Islamic law) is traditional and
accepted. Around 80 Quranic verses are concrete legal pronouncements. But

those verses did introduce significant improvement and progress of existing

7John L. Esposito

United States Conference of Catholic Bishops Introduction- the Islamic Traditions;1988
available at http://www.usccb.org/beliefs-and-teachings/ecumenical-and-
interreligious/interreligious/islam/introduction-the-islamic-tradition.cfm last access at
1.13am 11/04/2019
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tribal customary rules as regards, for example, various criminal offences,
polygamy, and divorce, and the standing of women was, to a degree, improved
in such areas as rights of inheritance (thereby giving women a formal legal
status). On the other hand, there is no effort to deal broadly with any single
legal issue or problem. Generally, the tribal influences continued, but were
smoothened and Islamicized. Above all and for all purposes, law in the Quran
happens to be the most pious, and also most importantly a set of moral
guidelines for behavior and for the settlement of conflicts. But Nevertheless.
Islam as incorporated in the Quran, it transform the political and social ground
or the base of tribal customary law, such as it was during Muhammad’s life,

both conceptually and pragmatically.

So, this was, perhaps, the fundamental alteration or change in the rules of
tribal life created by Is]am. That alteration of form led to the organization of
Islamic jurisprudence. Ever since the dawn of Islam to the present, the
essential rule of Islamic law set forth and variously interpreted by legal
philosophers and religious scholars (ulama) — are justice, equity, and an array
of morally defined individual rights that include freedom. After the death of
Muhammad in 632, the caliphs i.e. first generation of Muslims established the
order of succession (caliph meant deputy, or successor of Muhammad, i.e.. his
successor as the secular leader of the community). the first three of whom were
-Abu Bakr, *Umar, and *Uthman maintained the seat of authority in Medina,
and thus created a small, imperfect or elementary Islamic polity, and expanded
that polity beyond the Arabian Peninsula into the Byzantine territories of the
Syrian littoral in eastern basin of the Mediterranean Sea. After all the
outcomes, the debated claim of "Ali to be the fourth caliph after the fascination
of third caliph Uthhman (’Aliwas both kin and son-in-law of the Prophet) a
civil war erupted. And the consequence the Islam fractured into two
components - sunni and shi’i and that conflict ultimately settled by the
assignation of Ali. The latter were the followers of "Ali regardless of the
challenge to Ali’s claim and his murder; he is nevertheless regarded by both

sunnis and shi’is as one of the “Rightly Guided™ Caliphs, i.e., the first four

12
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successors of Muhammad. It is important to know that during the period of
Medina epoch (632-661), the men who had close companions of the Prophet
and later they became his caliphs and bear the task of applying sharia. such as
it was. Their pronouncement was largely expedient. but they were, for the
most part, consistent with the principles articulated by Muhammad.
particularly those of proportionality and fairness in matters of inheritance.
From the time of these “Rightly Guided™ Caliphs, it can be said that a Muslim
society has been defined as one that adheres to sharia. The Umayyad Era and
the Organization of Islamic Law Muawiya, who had fought "Ali and became
the fifth caliph, established the Umayyad dynasty (661-750), moved its capital
to Damascus, and changed the Islamic polity fundamentally. He enlarged its
civil and religious order well beyond the borders of the Arabian Peninsula,
launching what was to become under his successors, a prodigious Arab-Islamic
imperial caliphate that would, ultimately, encompass most of the Byzantine
and all of the Persian empires and the former lands of the Roman Empire in
North Africa and Spain-during which process Islam as a religio-political

movement was urbanized.

These events created a new, highly difficult, imperial Muslim society that was
a combination of many cultures and customs within its enlarged realm, and
whose converts soon greatly be numerous than the original Arab Muslim
community. These situations created a new cultural and religiously defined

dichotomy within the Muslim community.

The Umayyad Arab ruling group ameliorated the problem by allowing non-
Arab Muslims to attach themselves to Arab tribes, thereby acquiring certain
socio-economic advantages and tribal protection. These developments required
a equivalent legal regime with novel structures, institutions, and authorities
through which sharia, in the absence of the Prophet, could be applied in ways
that were still, generally, in accord with the perceived will of God. This was a
great task that the Umayyad succeeded in undertaking with a merger of

common sense and flexibility while retaining core Muslim principles. A strong
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central government with an attendant bureaucracy and an experienced system
of administration and communications had to be put into place if a multi-
cultural empire with distant provinces were to be governed successfully. Also
requisite to making the scheme work was an equally sophisticated juridical
regime with an expanded systematic arrangement of laws (not vet quite
codified) that was applied through newly created legal authorities and
institutions. Enter the qadi, i.e., judge. In the beginning. the gadi was a
representative of a local governor and his main task was to judge disputes. In
the course of time, the post of qadi became increasingly involved with various
legal matters so that a qadi’s official function became that of a judge and,
accordingly, he rose in prestige and rank among public officials. The gadi's
authority and duties was to diversify as the empire was evolved. The qadi
oversaw the functions of the muhtasib, inspector of the markets, and the sahib
ash-shurta, roughly, the chief of police. The things taken together, the legal
offices were at the growing the key of the urban institutions of the Muslim city

as 1t took a shape in the first century after the Prophet’s death.

The Umayyad authorities were very much active in the field of public law,
particularly regarding fiscal matters (taxation) and the status of non-Muslim
subjects. Non-Muslim subjects who were Jews and Christians were given a
legal status under sharia as dhimmis. It means a people who worshiped the
same god as Muslims. They were permitted to worship in the temples and
churches without any interference under their own clergy and spiritual
hierarchy. They paid special taxes for all this. They were expected to do
nothing that was an offence to Islam or violated sharia. While their status was
in many ways higher to that of their Muslim neighbors and though there were
instances of persecution, dhimmis were, by and large, able to live in secunty
with freedom of worship under Muslim rule and to contribute to and share in
the culture, economies, and learning of successive Muslim empires. From the
18th century. as Europe began to defeat Ottoman territories and to dictate
treaties to the sultans, some countries predicts that the role of protectors of

Christian sects, but not of the Empire’s Jews. The caliphs and provincial
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governors soon made qadis the chief instruments for injecting law into their
edicts and sanctioning their implementation. In matters of private law the qadis
were allowed personal discretion in their application of law. This behavior
opened a venue for Umayyad gadis to make their peculiar contribution to the
development of Islamic law in the greater Muslim community. Importantly. the
qadis ruled on the basis of local customary law-'urf. As the empire was a
colors of cultures, each with its own received notions of what constituted
correct behavior or practice, the qadis favored local custom in their rulings.
They thereby unintentionally reinforced the conservation of local traditions
while concurrently introducing greatly diversified into the application of

Islamic law.

The cities of Medina in the Arabian Peninsula and Kufa in Irag offer
contrasting examples. The Medinans, who hack faithfully to the traditions of
Arab tnbal law, did not allow a woman to do a contract marriage on her own.
In this type of case only her guardian such as her father, brother. or uncle could
give her hand in marriage. On the opposite side, in Kufa, whose population
was a mix of ethnicities and whose atmosphere was more Persian and urbane
than tribal. A woman could arrange her own marriage contract without the
participation of a guardian. It was through the medium of such practices by
Umayyad qadis that aspects of Byzantine (Roman) and Persian law came to be
integrated into Islamic legal practice.

But gadis were, normally, pious Muslims who based their rulings on the
Quran. There is proof that they tried continuously to infuse customary law with
the spinit of the Quran or at least to give it a Quranic patina. Therefore coating
it with the legitimacy of holy law the result was a great diversity of legal
practice throughout the Umayyad Empire within which religious specificity
was secondary. Naturally, there was a reaction to what was perceived by
Muslim traditionalists as the loss of religious ethos in Islamic jurnisprudence.
That reaction was one of the causes for the downfall of the Umayyad dynasty
in 750, which was replaced by that of the Abbasids, who built Baghdad as their
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capital. Like the Umayyad, the Abbasid dynasty (750-1258) had a profound
impact on the historic course of sharia, and equally, on the governance of the
Islamic community. It was under Abbasid rule that the early schools of Islamic
law originated, and it was the influence of these schools that reformed the

Islamic scheme of government, state, and society.

1.5 The Advent of Schools of Law, Sunna, and Hadith

In the early phase of Islam’s development, they developed many “schools™ of

sharia-“schools” onlyin the loosest sense. More precisely, they were the

supporter of ideas propagated by individual scholars of law whose theories

were derived from a combination of the particular way they parsed the Quran

and their views about customary tribal and social traditions. This was a matter

of personal reasoning ray that often led, in time, to consensus on dogma among

"Ulama (religious scholars, theologians) in a given locale. In this way, legal

doctrine was constructed and schools of thought based on particular theories,

doctrines, and interpretations emerged. While the movement toward the

construction of permanent named schools that came to be known as madhahib

occurred without deliberate direction or design, it did proceed, roughly, in

stages. With the body of legal ideas of a given school crystallized, those
doctrines were attached to the individual religious scholar or theologian (*alim,
plural "Ulama) who prepared them and thus gave his name to the particular
school. The closer that "alim could be traced to the time of the Prophet or to
Muhammad himself or his companions, that greater authority would be
attached to his ideas and pronouncements and, by extension, to the school
based on his teachings. But for formal schools of law to take root and be
effective, there had to be a compendium of its philosophy and doctrines that
would ensure consistency of application and would serve as the source for

teaching the school’s principles. That event had to await the outcome of a new

controversy.

During the time of both the Umayyad and Abbasid dynasties, the practice of

ray (personal reasoning) remained widespread. Those 'Ulama who advocated
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